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Overview

WA Gender Project (WAGP) is a lobby, education and advocacy group for transgender, transsexual and intersex (TTI) people living in Western Australia.  We seek to inform government and the wider community about the needs of people whose sex or gender does not match societal expectations associated with the sex assigned to them at birth.  

This submission is a response to the Australian Human Rights Commission (AHRC) consultation regarding protection from discrimination on the basis of sexual orientation and sex and/or gender identity.  As per our mission statement, we have largely chosen to focus on sex and gender, rather than sexuality. 
The submission is divided into six sections, covering:

· Experiences of discrimination, vilification and harassment

· Potential benefits of federal anti-discrimination legislation
· Examples of inadequate protections at the state and territory level

· Proposals for terminology

· Special measures to benefit TTI people
· Other areas in which the Australian Government could take action

We also acknowledge and endorse the written submissions made by 
A Gender Agenda, OII Australia and Transgender Victoria.
We acknowledge that the language used by TTI people to describe themselves is subject to debate.  For the purposes of this submission, we have chosen to use the terms transgender, transsexual, and intersex, as we believe they are clear in meaning and, used in combination, are inclusive of all people.

Experiences of discrimination, vilification and harassment by TTI people

(especially those for which there is no legal recourse)
As highlighted in the Private Lives Report
 a high number of TTI Australians have experienced violence, harassment and discrimination. Such experiences have serious implications for health and wellbeing.  Discrimination contributes to social isolation and stigmatisation, and increases the likelihood of individuals experiencing psychological distress and suicidal ideation
. 
Space constraints do not allow us to detail every incident of discrimination, vilification or harassment that we are aware of, but we have detailed some of the more significant and illustrative examples of which we are aware:
· A transsexual man has his trans status repeatedly disclosed to other employees in the workplace.  He reports that every time a new employee starts work, they are told that he is transsexual and that he “used to be a girl”.  He says that new employees will often then begin to use female pronouns to refer to him after hearing this private information.
· A member of WAGP was repeatedly verbally abused and physically assaulted whilst going to school in a rural WA town.  Assaults also took place outside of school.  She reported these incidents to the school chaplain and principal, but neither was willing to help her.

· WAGP is aware of several transsexual men who are receiving hormone replacement therapy (testosterone), but are unable to obtain reconstructive chest surgery (double mastectomy) because it is not available through the public health system.  These men find themselves “trapped between the sexes” as their bodies are masculinising (e.g., voice breaking, facial and body hair growth), but yet retain visible and obvious female sexual characteristics such as breasts.  These men are usually forced to bind their breasts, which results in both physical and mental harm.  Binding is uncomfortable and can result in breathing difficulties and other health problems, but may be required for years until they have saved enough money to pay for surgery privately. 
One man shared his experience of what it was like to be in this situation:

When I first started testosterone treatment and my body began to change I was really excited.  But after a while I began to get more and more uncomfortable with my breasts.  I had always been uncomfortable with them but this was different.  I started to think that if I didn't have chest surgery soon I would kill myself.  I was so lucky that someone helped me to pay for it because I couldn't afford it on my own.  And now I just wonder how all of the other trans guys out there who can't afford it cope.  It is the worst feeling in the world. I wouldn't wish it on my worst enemy.

· One man told WAGP how he was psychologically cleared for surgery and had found a surgeon who was prepared to perform the procedure, but had his operation cancelled at the last minute by hospital administration:
I was referred to [redacted, public south metropolitan hospital] for a hysterectomy, received an appointment approximately 6mths later and was informed at this appointment that my surgery date was [redacted]. I signed all the paperwork, had all the necessary (and very distressing) physical examinations etc, and spoke to the anaesthetist and was all set, but then about a month later I received the following letter:

Dear [redacted],

I write following your recent consultation here at [redacted]. To recap, you are seeking to have your uterus and ovaries removed as part of your gender reassignment. I supported this following my consultation with you. 

Unfortunately, I regret to inform you that the hospital executive has not supported the 
performance of this procedure at [redacted]. The reason is that you are not part of a formal gender reassignment program. It is appreciated that such a program does not exist in Western Australia, but nevertheless the decision stands. It's notable that in other countries such as the UK and US, gender reassignment programs are centralised and that people undergoing such treatment have to travel to access such care. 

You therefore have several alternative avenues to explore now. Your GP could make a referral to [redacted, other public hospital] to see if they would be willing to further your transition. However, their executive may take a similar view to ours. The private sector is another option. Your third option is to travel to the Eastern states and enrol in a formal gender reassignment program over there.

This news will obviously come as a disappointment to you, and I'm sorry about that. I wish you all the best for the future and wish you success in getting the treatment you need.

Yours sincerely,

[redacted]

The irony of this situation is that no “reassignment program” exists in Western Australia.  However, this surgery is required to obtain legal recognition of sex under the Western Australian Gender Reassignment Act 2000, which in turn is required for protection from discrimination under the Equal Opportunity Act 1984.

· In addition to the fact that transsexual people must arrange for medical treatment privately, outside the public health system, the associated expense may not attract Medicare rebates and often does not qualify as a medical expense tax offset, as many such procedures are deemed cosmetic. 

· WAGP are concerned about the experiences of TTI people in the prison system.  Policies vary by state, but transsexual women are often placed in male prisons, even when they have been receiving hormone therapy and have developed obvious female sexual characteristics.  Sexual assaults are common and there has been at least one death in custody after an assault.  Transition-related medical treatment may also be withheld in prison.
· Surgery generally remains a requirement for transsexual people to obtain a passport (with the exception of those who are medically unfit for surgery).
Benefits of federal anti-discrimination laws, and laws prohibiting vilification and harassment
It is self-evident that in the absence of federal anti-discrimination protections, it is very difficult for TTI people to respond to any discrimination they encounter when interacting with federal departments such as Medicare, Centrelink, the Australian Taxation Office, or the Australian Passports Office.

In addition, federal protection could provide a safety net in instances where state or territory law does not provide adequate coverage.  It would also give the AHRC greater power to investigate and address discrimination on behalf of transsexual, transgender and intersex people.

Federal legislation would also assist employers to develop appropriate policy with regard to TTI people in the workplace.  At present, with limited (or non-existent) guidelines, employers are largely left free to treat TTI people as they see fit, resulting in confusion in many areas.  (e.g., which toilet an employee may use at work).  

Examples where federal protections from discrimination on the basis of sexual characteristics and/or gender expression are needed because state and territory laws do not provide adequate protections
In Western Australia, people with intersex conditions are protected under the impairment provisions of the Equal Opportunity Act 1984.  However, the Act fails to protect intersex infants from unnecessary cosmetic genital surgeries.  Additionally, depending on the nature of an individual’s intersex condition, it may not guarantee protection in all circumstances and situations.  Intersex should be explicitly mentioned in such legislation.
Transsexual people are protected under the gender history provisions of the Act.  However, the provisions only apply to a gender reassigned person, which is defined as an individual who has achieved legal recognition of sex under the Gender Reassignment Act 2000.  

Legal recognition of sex requires that certain surgical procedures have been performed, none of which are accessible through the public health system.  In addition, a large number of transsexual people choose not to undergo these procedures.  As a result, few transsexual people are actually protected from discrimination in Western Australia.

In addition, the Act does not provide protection for people who do not fall into the category of transsexual, such as androgynes, non-transitioning individuals who identify as genderqueer, and people who cross-dress.  It does not protect cisgender and cissexual individuals who are perceived to be transgender, such as feminine men and masculine women.

What terminology should be used? 

· Sexuality

With regard to protection on the basis of sexual orientation, we would submit that the term sexuality be used in preference to sexual orientation, as it is a term that has a broader and more inclusive meaning.  Sexual orientation may also imply a choice.

We would suggest that terminology such as homosexual be avoided as it has clinical connotations.  Terms such as gay, lesbian, and bisexual can also be problematic as they generally describe identities, and their meanings can be unclear with regard to TTI people.
We would like to see all people protected, including heterosexual and asexual people.

Finally, we submit that protection from discrimination should include both actual and perceived sexuality.
· Sex and gender

As with sexuality, we suggest that identity-based terminology be avoided.  Instead, legislation should focus on the characteristics that discrimination is based upon; that is, gender and sexual characteristics.
We submit that all persons should be protected from discrimination in areas such as employment, accommodation, and access to goods and services, and from harassment and vilification.  However, the needs of TTI individuals, whilst similar, do not overlap in all areas and some slightly different levels of protection are required.

There should be a broad and inclusive level of protection based on gender expression or gender presentation. This “catch-all” ground would cover all people whose gender characteristics (such as dress and mannerisms) are not consistent with their sex at birth and/or identification.  It would explicitly include people who are not transsexual or intersex, such as feminine men and masculine women.  

We would then suggest a second level of protection is required, based on sex or sexual characteristics, in which transsexual and intersex people would be protected.  For example, under this ground it would be considered discrimination not to treat transsexual people as the sex in which they now live, a requirement that would not be necessary for cissexual people protected under the previous provision. A person who has been issued with a corrected birth certificate should be treated as their legal sex for all purposes.  No exceptions should apply, including those for religious bodies.
It is possible that the existing sex discrimination provisions could be amended to facilitate the approach we have outlined.  For example, transsexual people are protected in the UK under the existing Sex Discrimination Act 1975.  The European Court of Justice found that sex meant sexual characteristics, and so includes transsexual and intersex people. 
Special measures designed to benefit TTI people
Provisions to enable positive discrimination may be useful to address disadvantage among TTI people.  For example, employers could have the ability to employ only a TTI person for a peer-based support service, similar to current measures for Aboriginal and Torres Strait Islander people.

Other areas in which the Australian Government could take action
We submit that all changes to the law should be fully advertised to ensure that the wider community is informed.  A campaign to encourage people to make a complaint if they are being discriminated against might be useful, as would active measures to ensure that anti-discrimination legislation is enforced by both the public and private sector.  Training for individuals working in the school system may help to improve the experiences of younger TTI people.
WAGP would like to see specialist medical centres for transsexual and intersex people established in each state and territory.  Governments already have the power to set up such clinics, but a recommendation to do so might provide an impetus for action.  However, these centres should be established in accordance with existing human rights frameworks and in consultation with community groups such as WAGP to avoid some of the problems that have occurred at the Monash clinic.

Given the demonstrable failure of the public health system with regard to the treatment of transsexual people, we believe there is a need for the AHRC to conduct an inquiry in this area.  Furthermore, WAGP requests an inquiry into the treatment of TTI people within the prison system.
We would also like to see the AHRC lobby the Australian members of the World Health Organization’s Update and Revision Committee, regarding the depathologisation of transsexualism.  We would like to see transsexualism moved from chapter 5 (mental and behavioural disorders), to another chapter of the International Statistical Classification of Diseases and Related Health Problems (ICD).  There was support for this proposal at the WHO Reykjavik meeting in 2004, but the Australian members were among those not in favour.

Finally, with regard to the recent Sex Files inquiry, we would like to see the Commonwealth Government: (i) enact the recommendations of the inquiry as a matter of priority; and (ii) use its influence with the Standing Committee of Attorneys-General (SCAG) to pressure the states and territories to similarly enact the recommendations that apply to their respective jurisdictions.
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